
ORIGINAL 
LIEFORE THE 

Federal Communications Commission 
WASHINCI‘ON, U.C. 20554 

To The Commission 

APPLICATION FOR REVIEW 

Inl‘inity Broadcasting Operationh, Inc (“lnfinily”), licensee o f  radio stations 

W B B M ( A M ) ,  W BUM-FM,  WSCR(AM), and WXRT-FM,  Chicago, Illinois, WGN Continental 

Bn~atlcasti i ig Company (“WGN”). licensee of WGN(AM),  Chicago, Ill inois, and Bonneville 

ln[criiational Coi.poration (“BIC”), opciator of radio stations WNND(FM), WLUP-FM, and 

WLIRV(FM), Chicago, Ill inois, WTMX(FM) ,  Skokie, Illinois and WWDV (FM), Zion, Illinoisi 

(InliniLy, WGN, and BIC,  collcclively relerred to herein as “Join[ Parties”), hereby seek 

Coinmission review of thc Media Bureau (“Bureau”) Report and Order released July 24, 2003 

(“Oi-der”),’ which gi.antcd Clear Channel Broadcasting Licenses, Inc ’s (“Clear Channel”) abovc- 

ciiptioned I-cqwsted ireallotment ot Channel 2978 lrom Marion to Johnston City, I l l i n o ~ s . ~  

I Thcsc tivc stiltions a ic  Iicenbecl to Bonncvillc Holding Company, a BTC-affiliated 
company 

M [ i r / m  o l d  ./ohu\rofi CI/!. / / / i f i o / , \ ,  RM-10628, slip op. (MB,  rcl July 24, 2003) 
Id 
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Conaisleni w3ith tlic Commission’s iulcs, th is Application Tor Review seeks Commission reversal 

ol ‘ ihe Uui.eau‘s action described above 

In  Tuppoi t  whcrcof, the Join1 Pal-ties have separately f i led an Application for Review o f  

thc rel:itcd Mcdid Burcau (“Bureau”) letter ruling, also rclcascd July 24, 2003 (“Letter R u l ~ n g ” ) , ~  

u l i i ch  ( I )  y d n i c d  Cleai- Channel’s .\bow-captioned major facilitics change application (the 

“Application”) and 12) dismisscd 1ntcrM:irt Broadcasiing of Gcorgia, Inc ’ s  (“IntcrMart”) above- 

c;ipioncd niajoi facilities change application ’ As discussed end dcmonstrated thcrcin, the grant 

01‘ ihc Application and the gi-ant 01 the above-captioned rulemaking are inextncably l inked The 

Hiirciiu’s Lelier Ruling and Ordcr cross-ietcrcncc each othcr and each is dependent on the 

finclin_gs of ihc othei. Thcrel’ore, to promoie efficicncy and conserve Commission resources, 

Joint Parlics sec out their argumcnis in support of the rcvcrsal of the Bureau’s Letter Rul ing and 

01-del- in thc attached Applic;i(ion for Review, which i s  hcrcby incorporated by refercnce 

C / M ~  C‘/ iui i i id Broiitlc.ri.c~iii~ I,ic.ivise.\, l i ic  uiid IiiterMurt Broadcastitig of Georgiu, lnc., 4 

Lettcr Ruling (MB, issued July 24, 2003) 

Joini Parlies do n o t  scck ievicw of the dismissal of InterMan’s application Joint Parties 
had mughi ihc dismissal of IntcrMart’s application for  reasons essentially adopted in  the Letter 
Rulinz See C‘lrur C/iciiiize/ flrotitlcc~.ctiir~y l,icei~.se,~, Iiic iiiicl IilterMurt Rroudcu.~tiizg of Georgia, 
I I K  , I>etter lrom Joint Parties to Edward P DeLaHunt, Reference No 1800B3-TSN, at 2 (Feb 
21. 2003) I t  3ppcal-s that the staff has g a n l e d ,  wiih remarkable drspalch, il petition for 
i.econsideration (hat 1ntci.hlart riled with respect to the dismissal of i t s  above-captioned 
dpplicdion tSiJc, /’iih/cc Norice, Bi-oadcabl Acbons, BMAP-20010719AAO (re1 Aug. 19, 2003) 
Inlei-Mart lailed i o  w v e  a copy or iis petition on Joint Partics dcspite a clear obligation to do so 
undcr 1 7  C I; R $ $  I 1202, 1 1208 (2002) and Joint Panies were unaware of the petition’s 
cxihtcncc pi-ior to i ts  p n t  Joint Parties rescrve the right to address in a t imcly manner this 
cxrrmi.din:iry s l a l l  ;iciion 
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Conclusioii 

Foi. thc rciisons  be^ rorth hercln and in [he attached Application for Review, 

incorporated by rcfci.ence. Joint Pai tics respectfully rcquest that thc Commission rescind the 

Older 

Re5prcrfully subrniited, 

WGN CON'TINTtiNTAI. 
UROA DCASTlNG COMPANY 

R Clarh Wadlow .,PI& 

Sidley Auslin Brown & Wood LLP 
1501 K Street, N W  
Washinston, DC 20005 
(202) 736-82 I 5  

j 

IWNNEVILLE INTERNATIONAL 
CORPORATION 

Wilkinson Rai ker Knauer ,  LLP 
2300 N StrccL, NW 
Suite 700 
Washington, DC 20037 
(202) 783-4141 

INFINITY BROADCASTING 
OP@RATIONS, INC. 

Steven A Lerman 
Dennis P Corbett 
Jean W Benz 

Lcventhal Senter & Lerman PLLC 
2000 K Street, NW 
Suite 600 
Washington, DC 20006 
(202) 429-8970 

Augur1 7-5, 2003 
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I, Kcbecca J.  Cole, hereby ccrtify that a copy 0 1  the foregoing “Application for 
Rcvic\v” \vas m;iiled, first class poslasc prepaid, this 2SIh day of August, 2003 to the 
to1 Iowi ng 

* M e r  H Doylc 
Chief, Audio Division, Media Bureau 
Federal Communicalions Commission 
445 1 2 ‘ ~  Slreet, sw 
Room ? - A X 7  
Wa.;hinglon, DC 20554 
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Rebedcd J .  Cole 



BEFORE THE 

Federal Communications Commission 
WASHINGTON, D.C. 20554 

I n  the Matters of 

To The Commission 

4PPLlCATlOii FOR REVIEM' 

I n f i n i r !  Broadcasiins Operalions Inc ( " I n f i n i t > " ) .  ticenwe 01 radio s u i i o n \  

L4'BBL1(,4\4) LL'BBM-FM W S C R I M ) .  m d  M'XRT-FM. Chicdfo. I l l inoi\ WGN Conrinenlat 

Bii)adcasiinr - Cornpan\ ("WCiK"). licensee 01' WGNIAM). Chicasu. Illinois. and Bonneville 

ln~crna~iondl  Corporalion I"B1C"i. operaloi 01 i.ddio siations WNND(FMi.  WLUP-FM. and 

WDR\ ( F M ) .  Cliica:o. Ill inois. L4'TMXiFM). SLohic. Ill inois and  WWDV(FM).  Zion. Ill inois 

(Intinit!. WCih and BIC. col lect i \~eI !  relerred 10 herein as "Joint Panics"). hei-eby seek 

C.o~nniission i r \ i c u  0 1  !he Media Bureau ("Bureau") lctler rulin: releaicd Jul! 2 1  2003 ("Letter 

Ruling ' )  

I 

h ich i l  i :ranted Clcdr Channel Broadcasring Licenses. Inc s i"Clear Channel") 

Tlicsc f i \ ~  stations are licensed lo Bonnevilie Holdin: Company. a BIC-atliIiaied 
coinpan! 



above-captioned major facilities change applicauon (the "Applicauon") and (2) disrmssed 

InterMart Broadcasung of Georga, Inc.'s ("InterMart") above-captioned major faciliues change 

applicarion 

Commission reiersal of  a x o n  ( I  I descnhed aho\e  ~ In suppon whereof [he to l lo\ \ Inr  IS shown 

Consisienr with the Commission's rules. this Appllcaiion tor Re\ leu seehs 

I. Background. 

On Jul! I O  2001 Clcar Chdnncl And Inrer,llan flied ihc above-caprioncd mJloi 

rnodilic8tion applicauoni InrerMan's proposed operailon of M'SWK i s  Thon-spaced IO 

I\ HTE 5 cunenr i i c i l i t i e i .  Inrerblan'., applicaiion \ \ as  rheret'ore expresslv contingenr on i h t  

g i m i  0 1  Cleai. Channel s .Application On Ma! 1 I .  2002. Join1 Paniei f i led rl Joini Pei i i ion ((1 

Deli\ Clcai Chmnel 's .Applicaion. on rhe basis thal p n i  of the .App l ic~ i ion  uou ld  lead IO the 

lo>, of Johnslon Cirh's sole Inca1 radio irilnsrnission smite in coniraveniion of Section 307(b) of 

r l ic  Cornmunicarions Acr 0 1  IO?J and established Commission polic! In rcsponsc. on lune  12. 

1001. Clcai Channel filed a Perition for Rule Makin$ seekin: I O  amend rhe FM Tdble of 

.\lloimcnt\ i t )  dclcre Channel 1978 ai Manon.  I l l inois and rcallor the channel io  Johnsron Cit). 

Ciooi- C/icriiiic,l B i - o u d ~ u , ~ ~ i i i g  Licfi ise\ ,  1 i i c  oiril Iiif6,rMui-i Rrocriltn\f/ii: ( I /  Georfiiu, lilt , 
Ler ie i .  Rul ing (MB issued Jul! 24. 20931 B Y  a separaie repon and order released the same day, 
Ihc Burcau ?ranred Clear Channel'b inextncabl !  linhed requesred rcalloimcnl ot Channel 297B 
f rom Marion ro Johnsron CII!. I l l inois hlarioii u~/ , /o / / i i . \ /o / i  Cifi. l / / /uo /> .  RM-I062S. s l ~ p  O p  

( \ 4 B  1 . ~ 1  Jul! 2 1  1003) f "0rdci" i  (Lcttei Ruling and Ordei~ collecuvcl! ieferrcd IO herein as 
-UurcJu  Decisionr"~ 

Joint Parties do ne! sceh rcvieu 01 rhc dismissal 01 I n ~ e r M ~ n ' h  applicalion Joinr Panies 
h , d  w u f h i  lhe dismissal of InterMan s applicauon for reasons essenrially adoprcd i n  thc Letter 
Ruling S w  Clpcri- CIiuiiiipI U,-outlca\riii~ 1-I( m\( ,~ ,  1iic oiid IiiiorMrirr llroudcu\fiii,c of Georgru, 
/ / I (  . Lcirei. from Joint Parties io  Edward P DeLaHunr. Rclerence N o  1800B?-TSK. ai 2 (Feb 
21. 2003)  I !  appcars rhai rhe surf has _rranlcd. wi lh remarhble dispaich. ;1 peti l lon tor  

dppl icarior .Sec Pi ihl i t  Korico. Broddcx l  Acuons. BMAP-200107 I9AAO ire1 Au_r 19. 2003) 
In1cr"vlai.r lai led to r e r w  3 cop! of 11s perilion on Joint Panies despite a clcar obli_raiion I O  do so 
undei 47 C F R k k  1 1202. 1 1208 120021 and Join! Panies were unaware of rhc pciitron's 
exisrencc' prior 10 i t s  ?ran1 Joini Panieb reserve the nghr io address i n  a timely manner this 
cxrraordinary s ra t i  acrion 

~-eionsidera~ion t h a t  InierMan filed wi ih  respecr i o  ihe dismissal of i t <  above-captioned 



Illinois, and promsing to file an application to modfy the license of Manon station WDDD-FM 

accordmgly upon grant of the Petition. On June 13,2002. Clear Channel and InterMart filed 

separate Oppositions to Joinr Panies' Peririon io Den! 

submitred ;i Join1 Reply l o  Opposition i o  Joinr Perinon io Den\. noring [ h i \  Cleur Chunnel i 

cipplicarioii had nou become impermi~sihl! conringenr o n  thc Bureau 5 ?rani 0 1  c1t.11 CIimncl '5 

J u n c  1 2 .  7002 rule mahin: propo\dI Join1 P m i e i  dlso dernonsrrared thar Beru y i i  ihc propored 

Lnmrnunit! 0 1  license in  Clear Channel's Applicaiion. \ \ i ~ \  nor sufficienrl! indcpcndenr oi 11.. 

ncizhbor Chicago so as I O  warrant LI first local service preference under [he Commission's 

~ l l n i m c n ~  prionries 

On J u n e  25 .  2002. Joint Parties 

Thc Buieau subsequcnrl! rclcascd a Januar! 15. 2003 h o i i c e  of Proposed Rulemahinf 

\cch iny commenr o n  Clear Channc1.s proposed Mmon  l o  Johnsron Cir! re-alloiment Cleai 

C-hdnncl I i led comments in  ~ p p o n  01 2nd Joinr Parties filed comments opposinf. the 

i.c~llntnienr n n  March I O .  XI? Joint Panies ar:ued thar the reallotment would no[ advance the 

Comrnisi ion'\  core allotmenr prionries and rhJl franr of the allotmenr was impermissibly 

ccintingcnr o n  ?rani ot thc ,Applicaiion Clrar Channel filed Reply Comments on March 75 

1003 

I t .  The Commission Should Reverse the Bureau Decisions. The! Contravene the 
Commission's Prohihition Against Contingent ,Applications. 

In thcii Joinr Petition IO Den! the Applicarion. Joint Panies hrouzhr in the Bureau's 

.~ririltic,n LL mJttcr of utmnsi imponance. nnc [hat Clear Chmncl  had flossed ovei- ~ .rani 0 1  the 

Apnllcarion IO relocare WHTE approkimatel! -155 km. 10 ;I clore-in whurb  01 '  Chicaso. would 

c l lcc i ive l !  iemocc Johnsion Cir! s sole local iransrnissron service In gr;lnrrn,o Clear Channel's 

p ropos~ l .  lhe Bureau azreed wilh the Joint Parries. recofnizinf rhar .'I[ I S  I-e~sonable to conclude 

ih2L [grant of the -2pplication] wi l l  lihel) resulr in [he evenrual loss of Johnsion City's only local 
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transmssion service."' As noted above, Clear Channel's response to this fatal deficiency. afrer 

the Joint Parties called it to the Comssion's attention, was to interpose a new rule makmg 

pctition seeking [o real101 another Clear Channel station. WDDD-FM. from Manon. Illinois i o  

Johnsron Cii! I n  11s Perrrion for Rule Mahing Clear Channel asked thai the Bureau trear 

Johntton Cit! a \  if iI werc dc\oid o i  local scr\'ice and accordinfl!. considcr the piopoul  a \  

i r c d i i n f  in a prctcreniial arransemeni of allormenis Clear Channcl needed rhe B U ~ C J L I  to  i s m i i ~ c  

rhe t ac i  rhat a i  the time 0 1  rhe filing Johnston Cit! \ u s  serbed h! WDDD(AMI and lis Jsc ic id icd 

espmded band Ftation M"T€LAM) Stated another. w a ) .  the grantabilii! of Clear Channel's rule 

m a h i n s  proposal \ \ a s  coniingeni on [he grant of [he Application. while the Application s 

~ i ~ i n t ~ h i l i r ~  \vas conringcnt on gi-Jnr of Clear Channel's rule makin: proposal \i'ithout the p n r  

( i t  ihc rule mahing proposal 3s noted in  the Bureau's Lerter Rulinf. grant of the Application 

\\auld cffeciively remove Johnston Cir! s sole local transmission service In contravenilon 01 [he 

Commission s alloiment pnonties 

Joint Panies once again iimely and properly broughr [o I i fht whai Clear Channel had 

~ . ~ i l e d  io clchnou ledse in I L ~  pleadin25 - this iimc thar C l e ~ i .  Channel's i\w proposal5 were 

impermi\sihly contingeni on one another Joint Panies raised th is ai-gumen1 at the rarliesi 

po\qihle opponunit) -- their Joinr Reply IO Opposition to Joint Petition to Deny -- because Clear 

Channel had nor filed i t s  continErnr proposal unnl atrer (and indeed in response to) the Joint 

Pcrition i o  Den! . I n  their iepl!. l o i n i  Panics nor only pur the ISUC squarely bclore the Bureau. 

hui ciicd c d x  Iiiu dil-ecrl! on point io demonsirale [hat Clear Channel's no% contingenl 

I -cuei  Rul ing  a i  8 

The Joint Petition to Deny \vas submitted Ma! 3 I .  2003. the c o n u n y ~ t  Petition for Rule 
blahin: was tiled June 17. 2002. and the Joint Reply to Opposiiion to Joint Petiuon to Deny was 
submiticd Junc 25.2003 



application had run afoul of the Comrmssion's prohibition of contingent applications 

Despite the fact that Joint Parhes unequivocally and timely msed the dsposiuve issue of 

thc  inipermissibl!. conrinsenr naiure of Clear Ch2nnel.s Applicmon. the Letrer Ruling 15 . f ~ / ~ ~ i ~ /  

oii i/ii ,  i \ ) i i ( '  This f;lrlure I O  address ;l ke! issue faiiill! undermines rhe Bureau i Lerrer Ru l ing  

l ~ l i r .  11 (' Cii~curr has ruled ihai w c h  lapse.; render [ he  Buredu '.inroler;ihl! rnurc - I '  l ~ h d t  15 r h z  

BurcclLi I <  undri  an ohiigdlion in ' suppi! a reasoned analysis' 101. i t s  decision 2 n d .  musr 

~~riiculilre i t  i ih  c l x i t !  and precision its findinss and [he reasom for iis decisions 

K u l i n f  ?ranring the .Application. [he Bureau failed to cornpi! w i t h  this obligation and the Bureau 

d ~ i i i o i i  niusl be rel'erted accordinfl! 

..' I n  its Letrev 

The Leitci- Ruling i y l m n s  omission i'i inexplicable i n  ihe panicu la  conrex i  01 this 

pi~iceed~n:. u,here the Bureau expressly relied o i i  Srcrioii 7: 3517 of [he Commission's Rules i n  

Ytipporr C I I  iis decision io rerum r i i c  / i i i ~ ~ - M ~ i r i  mppiicuiioir as inadverientl! acccpLed for f i l inf I n  

rhJt poii ion CII the Letter Rul ing .  the Bureau reco,onized thar i r  could not p n r  rhe InterMan 

~ p p l i i ~ i l o n  because i r  wil i  "contingent on the Yranriny 01" the Cleai Channel .Application and no 

c\ccpiion :ippIicd Thc Bureau wcnt on io state that InterMan had not sutilcientl) demonstrated 

jpecic l l  ci icurnstances Iusril!ing 3 waiver of the rule The Bureau returned InrerMirr's 

Gi-wi[,r Bo\ioii ~ L , / C I  i \ i i ~ i i  Corp 1 8  FCC. 434 F 2d 641. S 5 2  (D C Cir 1970). cerr 
L / P ) I I C Y /  103 Li S 973 (1971 j (".An afency s v i e u  of what is i n  the public interest may change. 
eirher u i r h  oi without a chanse in circumstances Bur a n  asency chansing its course musr supply 
'I I-cJwncd ilnalysii indicating that p n w  policiw and standards are being deliheraLely changcd. 
imii C J V L I I ~  ignored. and i f  an agency :losses o\'er or swerves trom pnor precedcnt.; withoul 
di\cus>ion i r  mil\' cross the line i r t m  the tolerabl! terse to the intolerably rnuie " 1  (inrernal 
c i u i i o n \  omitted). \('I' o/ \o  PG d? E 
K'FERC \ lililure t o  come to  terms with i r \  o\vn precedent reflect$ the absence 01 il reasoned 
dcci~ionmahing process. ) 

7i~~iiisi~ii,\.\ii~ii I FERC. 3 15 F 3d 383 ( D  C Cir 2003) 
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application, therefore, as irnpemussibly contingent. This return of the InterMan application was 

clearly correct. Yet, the Bureau should also have recognized that it could not grant the Clear 

Channel Application either. because 11 i s  "continsent on the _eranun: o f '  a later-filed rulemahlnr 

proposal Ironicall!. ihe Bureau nzhrfull\ reiumed InrerMan's application duc i o  a c o n t i n p i \  

r h  I n i t - i . V d n  \I a\  open dnd lonhi- i fh i  ahnui u hile Zrdniinf Clear Channel i .ApplicaiioiJ dcspiir~ 

I [ \  1:iiItirc c w n  i o  x h n o \ \  ledse ihc coniinzenc! 

I n  I I \  Older. the Bureau dgain  ta i ls  io  siw "redsoned consideration" i o  J o i n \  Panics 

a igun ien r \  The Bui.edu ii/<'\ tioprccedcvii tor 11s bald disenion thai "Seciion 7 3  3517 01 thc 

Kulc, I \  l ini i ied I ( I  conrinzeni applications and does nor appl! to related application and 

i-idcin:ii,ing proLeedings 

coriirar! prccedcnt. s e i  fonh h e l m  

. . , I  
The Bureau mdhes no artempi 10 reconcile i t s  decision \\ ith its m n  

\ l o r e  rhm 40 years ago. the Commission r e c o y i r e d  the pitlalls ;Issociatt.d w i l h  

1 i l ioni ingenr  proposds 

pio\udc\ thdi "Contingeni applicarions loi neu slations and Tor changes in I x i l i r i e s  of existin: 

\ u i i o n \  arc nor  acceprahle tor tilin_r '- .Althoush c o n i i n p c i e s  are pemiitted onl!, very rarely i n  

ihc applicdrion coniex i  the use 01' coniinfent proposals i s  permitled somewhai more broadly in 

rulcmahinyi  - hur onl! when rhe con[insencie.r are submitred sirnulidneously in a peii l ion ior  

rti lc mJhins  nr i.ounrerpinrposal thar is subsiantidlly complerc when filed 

The current ccrnringenr application rule. 47 C.F R 7.3 3517. concisel! 

I I  The rulemakin: 

Ordei ai para 7 

/ ' / / / l i , [  ,2'orrcc I O  C'oti/itr,cc,iii ,4ppi/cu/iott\ / i t  r i / c ,  Bi-ondcutr S r n . / c c \ .  2 2  K R 399 (1961 ) 

.\w P O ~ V - .  A W V I U .  I 7 FCC Rcd 9578 iMB 2001) In  the Order. the Buredu slated. "the 1 ,  

Coinmission rouiinel) a l l o w  allotmeni 'bachfi l ls' by existing stations to preserve local servicc .' 
Order :II pard 7 
w m c  da! ihai hc adopted the Order. he notes "the Commission derermined thai the 'backfill' 
p r d c i i x  u a s  uiicenain. Itme consuming and a potential cause of intractable spectrum 
enianslemenis " B u n i w l i .  Sorrrh Coroirriu. urd Penihrole. D o u ~ ~ u \ .  Willucooci~c, Siurrshoro. 

In  3 decision adopred b> the Assistani C h i d  of the Audio Div is ion on the 



context allows for additional flexibility because proposals are exposed to the light of public 

notice, comment. and counterproposal, allowing the Comnussion to more fully consider the 

public interesr implications of rl given proposal Here. rhe ,Applicaiion proposed .I change in 

LVHTE s l ac i l i t i e?  even more far reaching than  rhai proposed i n  3 r \ p i c ~ l  rule niahing. i n  an 

Jppiicdiion conic\I  that does no1 a l l@\ \  for counterproposal I!nder thebe ciicumsldnxh ihc 

Buizau \nould lis!? injicred o n  crrict compliancc u i t h  211 0 1  Ihe  commission‘^ rulr ,  '' Grdiii 0 1  

Cledr Channel s proposals etrahlished neu Commission precedenr in a n  ilrea 01 utmosr 

imponancc I C I  thc public inreresi. premised on il coniingenc! 

In ii caw direcrly on point. the Chief of the Audio Services Di\,ision raurned JS 

i m p m p u l ?  accepted tor filins sn application rhai \\'as c o n r i n p r  on a separxe rulc mahin: 

p r i iceedin~ In [he H i ~ r i i i ;  D P \ I ~ I I U I / O J I  Ordi~i- in M M  Docket KO 68-559. a Panuma Cil!. 

Florida r d i o  proceeding. rhc .ASD Chief dismissed an application r h d  h.id requested J waiver 

l o r  :I \hon-spaced FM rransmitter site A P Wuirrr. . / f ~  . 4 FCC Rcd 6.53 (1089) The dismissed 

applicant h d  Jrzued rhai the si-anr 0 1  a channel u p p d e  to a n  exisrins broadcaster thal was being 

~11tigIli i n  ri sqm~-aic rule mahing proceedins Liiould eliminatc borh [he shon-bpacing and [he need 

l o r  'I \+:iivei Jus t  as in A . P  77w C l i i o / / o i i i i i /  ihc \('pururc r [ i / ( ,  I I I U L J I I ~  i o  / I C  ( I  /orci/ ( O I I / I J I , V C I I C \  

pdo \L , .  L O S I  DiMiii. S w i f J h i r o  u i ~ d  TIL.JU C i n  Gooyi(1.  DA 03-1936 (re1 Jul! 25. 2003). 
i ' l i l n f  P ( K J / I C  Bvoudtn. t r l i i ,~ o/ Mi,\ .wif-i  LLC' I S  FCC Rcd 2291 12003). w(oii  p"dr!ig I n  
P N C  , / I <  H I . I I U ~ C U \ - / J I [ , ~  o/ M/\\o[iri  rhe Commission itselt nored ihar "Backfill allotments permit 
rhc Illin! of inhercnrl! conrinfent proporals. and crcare the potenrial lor [he type of problems and 
l-rsource hurdenh [hat led to the coditicarion ot the Commission's Fenera1 prohibition on i'ilin: 
contiri:cni applicuiions ' PnuTic. 8 m d c u w u p  o/ h' / \ . \o i tu .  IS FCC Rcd 31 p a n  14 
I '  Si:nilicmtl!. [he Commission has exhibited il panicular sensitivity io ionlingenr 
dppl icainns insolving Ihe expanded AM band Norc J to Seciion 73 3517 provide5 rhar no 
Jpplicaiion io move to the expanded band may be pan of "conringenr applicarlons associated 
\\it11 rl \oiunrir! asreemcnt " 1 7  C F R 77 3517 Note I 



Wulrer, Jr.. Clear Channel "would require [the Comrmssion] to accept an application contingent 

upon a proposed Rule Malung ... thus violating 47 C.F.R. 73.3517 ...." Id. at para. 6. 

The Bureau has also relected rule making proposals conrin:eni on applications as 

\ i o l a t i w  of [he conungenr application rule Jirv iiirrc. i i i m / l . \  t igo. the Bureau relecied a rulc 

nidhin: proposdl. which ( a s  in the  proposal no\\ betorc [he Commissioni t i a s  coniinfcni o n  rhc 

grmi o1 an applicarion The Bureau i n  tha[ case stated " h e  reiecr Joinr Pmie, xgurncnr ihJi 1 1 ,  

dii\\n,"rcldc proposal complies wirh the continZen1 applicarion procedures [Thesc procedurcr 

do] no1 authorix the l i l ing of contingeni rulemakin: pctitionj .. 1: 

The contusion and mischief  created when rhe Bureau strains t o  :rani contingenr 

Ipropujal\ is e\ident in the Burew Decisions thcmsel\es. which ai'e predicated on a loundarion of 

inr~npiblea and indefinites In rhc Ordei. rhe Burcau note5 [ h z  1 1  is grantin: the Manon to 

JohnTron Cir\ dllormeni based on the "/i ix/i / i !d/ i / ioot /  thal Peririonci \vi11 suii.ender the 

WDDDi.4Mi authonzauon in  a number of years .'I' The Bureau concedes. however. that i t  has 

iic w a ?  to require delivery ot rhe public interest henefits. i r  projecls. that Cleai- Channel controls 

r l ic MarioniJohnsron Cir!/Ber\vyn chcssboard ( c  : . Clear Channel ulrimatel! decides whether to 

w i w e  John t ron  CII! or Bcru,yn) The Commission should nor allou' itsclt to he rcduced to an 

odd\rnihcr dsscssinz ~~ssumprions and Iihelihoods. 2s ha\ happened herc Whal the Bureau 

dcscrihes J\ "relarivcl> unusu;Il circumstances 

\ ~ r i c ~ ! '  impermissible conrinyenc! 

. . I S  really amount to norhin: more than a "garden 
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It should also be noted that, in going to considerable lengths IO grant Clear Channel's 

Application, the Bureau created yet another conungency. The Letter Ruling expressly 

conditioned "grant of the Clear Channel .4pplicauon on the iniriaiion 01 replacement radio 

hroadcast servicc at Johnston Cit!. nor to include WDDD(AM) 

rhc Order) Lihc\\ise. t h r  Order staies tha t  "In a separate action rahen rodJ\. rhc st:ltf ;rants thc 

Ben \  y i i  Application I n  order to ensuif  J n  Jdequaie h e 1  oi t e n  ice in Johnston CII! the \ \ 'HTL 

construction permit includes ;1 condition providin? tha i  uperations oI' Siation \VHTE ma! no1 

commence u n t i l  3 neu loc111 se r \ i ce  is initiated at Johnsron Cit! .' Ordcr 21 pard 7 

ionimcncc cerk'ice ill Johnsron CII! Clear Channel need5 ro f i l e  an application Grant 0 1  the 

. . ippIic~rion I S  therefore imperrnissibl! contingent under Commission Rule 71 3 5  17 o n  grant 01 

thar applicalion necessar! IO commence seriwce a t  Johnston Cir! This neu contingenc! -- one 

applicmon contingent on another application -- i s  barred r \ en  under ihe Bureau's o\vn flawed 

interpretation of Section 7 3  351' 

" Lerter Ruling at S (tiring to 

In order t o  

The prohibition on conlincenr applicarions n'as meant to prevenr rhe guessworL and 

~ { d s e r i n ?  associated w i t h  contingent proposals and xsociaLed with Clear Channel's proposals i n  

t h i s  inhtance The Bureau IOSI sight of r h i i  simple rule &,hen i t  decided to grant Clear Channel's 

contingcnl Applicarion Its decision should be rescinded 



III. Conclusion 

For a l l  of the foregoing reasons. Joint Parties respectfull! requesr Iha i  the 

Commission rescind the Lerrer Ruling. 

Respectfu I I y su brniired 
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